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PRESUMPTIONS FROM SETTLEMENT
INTRODUCTION

If a plaintiff and an insured defendant settle their liability dispute without the consent of the defendant’s insurer:

1) they may not enforce an unadjudicated settlement against a performing insurer at all;

2) a mere agreement that the policyholder is liable to the plaintiff in a specified amount may be entitled to a rebuttable presumption
 that is vulnerable to the insurer’s defense that the settlement was not reasonable or was collusive;
 and

3) an agreement to adjudicate the issues of the policyholder’s liability and the amount of the plaintiff’s damages may be entitled to a conclusive presumption of the policyholder’s liability and the amount of the plaintiff’s damages.


Due process of law, statutes, and typical contractual terms require that the issues of the policyholder’s liability and amount of the plaintiff’s damages be adjudicated. Settling parties who adjudicate liability and damages in the liability dispute may do so in the absence of the defaulting insurer, while those who defer an adjudication of liability and damages must resist the defaulting insurer’s collusion defense.

THE NATURE OF INDEMNITY

Liability insurance is a form in indemnity
 that matures upon the indemnitee becoming liable to the claimant in a fixed amount. In coverage litigation, the policyholder has the burden
 to establish that the policyholder is in fact “legally obligated” to pay the plaintiff damages in a sum certain.
 If these two prerequisites are shown, the insurer’s promise to indemnify ripens.
 Paradoxically, the policyholder often resists liability and damages in a liability dispute but must embrace liability and damages in a coverage dispute.

SETTLING PARTIES MAY NOT COLLECT 

ANYTHING FROM A PERFORMING INSURER

“[A] defending insurer cannot be bound to a settlement to which it has not agreed and in which it has not participated, even where the settlement has been approved under Code of Civil Procedure, section 877.6. . . . [T]he claimant may not maintain an action for breach of the duty to settle because, in light of the settlement before trial and the covenant not to execute against the insured, the stipulated judgment is insufficient to prove that the insured suffered any damages from the insurer’s breach of its settlement duty.”
 “[W]here the insurer has accepted defense of the action, no trial has been held to determine the insured’s liability, and a covenant not to execute excuses the insured from bearing any actual liability from the stipulated judgment, the entry of a stipulated judgment is insufficient to show, even rebuttably, that the insured has been injured to any extent by the failure to settle, much less in the amount of the stipulated judgment. In these circumstances, the judgment provides no reliable basis to establish damages resulting from a refusal to settle, an essential element of plaintiffs’ cause of action.”


A performing insurer is not obligated to pay the amount of a stipulated judgment in excess of policy limits. “No decision we have found holds that a stipulated judgment in excess of the policy limits, for which the insured is relieved from personal liability by a covenant not to execute, may be deemed even a presumptive determination of the insured’s damages in an action against a defending insurer for breach of its settlement duty. ¶ Finally, plaintiffs argue that if a bad faith action could be presumptively based on a stipulated judgment like the present one, an insurer would nonetheless be protected against unfair inflation of the stipulated judgment by its ability to litigate, in the bad faith action, both the question of its own breach and ‘the amount of its policyholder’s damages from that breach.’ Whether plaintiffs envision litigating the reasonableness of the stipulated judgment, or litigating the insured’s actual liability to the claimant, is unclear. If the former, we repeat that reasonableness of the stipulated figure is insufficient to show the insured’s damages where the insured, by agreement with the claimant, does not bear any actual liability for the stipulated figure. If the latter, plaintiffs do not explain how holding a trial on the insured’s underlying liability within the trial of the bad faith action offers any legitimate advantage over the Safeco approach of trying liability in the underlying case after the exchange of an assignment for a covenant not to execute. . . . [T]he trial-within-a-trial approach threatens to unfairly prejudice the insurer, since ‘the issue of the insured’s liability and insurance coverage will be combined in the action against the insurer.’”


The result is that a settling plaintiff and policyholder may collect nothing from the performing insurer. “[T]he stipulated judgment is insufficient to prove that the insured suffered any damages from the insurer’s breach of its settlement duty.”

SETTLING PARTIES MAY COLLECT FROM A DEFAULTING INSURER

An insurer that wrongfully fails to faithfully defend abandons its policyholder, who is then free to negotiate a settlement and collect from the defaulting insurer. “If, after request, the [insurer] neglects to defend the [policyholder], a recovery against the [policyholder] suffered by him in good faith, is conclusive in his favor against the [insurer].”
 “If an insurer, with notice of the pendency of the underlying action, wrongfully denies coverage or improperly refuses to provide its insured with a defense, then ‘the insured is entitled to make a reasonable settlement of the claim in good faith and . . . then maintain an action against the insurer to recover the amount of the settlement.’”


1.
An Adjudication May Produce a Conclusive Presumption

An abandoned policyholder who defends a liability lawsuit to judgment is entitled to a conclusive presumption in a subsequent coverage fight against the defaulting insurer. The plaintiff may also sue the insurer under the direct action statute.
 An independent adjudication satisfies the requirements of procedural due process in a manner that a mere settlement does not. An adjudication permits the courts to balance “meaningful protection to an insured who is abandoned by a liability insurer wrongfully denying coverage or refusing a defense and at the same time provide to the insurer some measure of procedural due process in order to protect against the consequences of a fraudulent or collusive settlement.”


The foundation for the conclusive presumption is statutory.
 An independent adjudication serves to both protect the defaulting insurer from fraud and to uphold the integrity of the judicial process by minimizing the risk that an unscrupulous plaintiff and policyholder could defraud either the insurer or the court.
 The foundational facts required to invoke the conclusive presumption are that: 1) the insurer was notified of the action;
 and 2) the insurer had a duty to defend.
 “The judgment recovered in such a case is the mode by which the insured proves to the insurer that the intrinsic character of the accident was such that he was liable for the consequences of it, and the judgment is conclusive evidence that the insured was liable, and to the extent of the amount of the judgment.
 A result of the conclusive presumption is that the insurer may not raise “collusion”
 as a defense. However, a judgment against the policyholder does not conclusively bind the insurer if the policyholder “had a good defense upon the merits, which by want of ordinary care he failed to establish in the action.”


2.
A Settlement May Produce a Rebuttable Presumption

 “[I]f an insurer wrongfully fails to provide coverage or a defense, and the insured then settles the claim, the insured is given the benefit of an evidentiary presumption. In a later action against the insurer for reimbursement based on a breach of its contractual duty to defend the action, a reasonable settlement made by the insured to terminate the underlying claim against him may be used as presumptive evidence of the insured’s liability on the underlying claim, and the amount of such liability.”


An abandoned policyholder is not required to take the plaintiff’s lawsuit to trial, but is instead free to settle third party liability litigation with the benefit of a rebuttable presumption in a subsequent coverage fight.
 The rationale for this rule is twofold. First, when the insurer refuses to defend, the policyholder has no choice but to defend as best one can. As a result, the court will not hear a defaulting insurer to complain about the terms of a settlement which was occasioned by its breach.
 Second, an insurer that itself wrongfully fails to defend cannot rely upon contract terms that would otherwise confer upon it the exclusive right to settle.


If an abandoned policyholder foregoes an adjudication of the plaintiff’s lawsuit, a lesser, rebuttable evidentiary presumption may arise from a negotiated settlement. “[W]here there is no trial and no judgment establishing the liability of the insured, but a settlement of the litigation has been made, the question whether the liability of the insured was one which the contract of insurance covered is still open, as is also the question as to the fact of liability and the extent thereof, and these questions may be litigated and determined in the action brought by the insured to recover the amount so paid in settlement.”


“[W]hen . . . a liability insurer wrongfully denies coverage or refuses to provide a defense, then the insured is free to negotiate the best possible settlement consistent with his or her interests, including a stipulated judgment accompanied by a covenant not to execute. Such a settlement will raise an evidentiary presumption in favor of the insured (or the insured’s assignee) with respect to the existence and amount of the insured’s liability. The effect of such presumption is to shift the burden of proof to the insurer to prove that the settlement was unreasonable or the product of fraud or collusion. If the insurer is unable to meet that burden of proof then the stipulated judgment will be binding on the insurer.”


The rebuttable presumption applies to the burden of proof
 and the burden of producing evidence. “[T]he evidentiary presumption given to the insured . . . is one which affects the burden of proof [because the rule] is established in order ‘to implement some public policy.’”


To establish the foundational facts necessary to invoke a rebuttable presumption, the policyholder will have to prove that: “(1) the insurer wrongfully failed or refused to provide coverage or a defense, (2) the insured thereafter entered into a settlement of the litigation which was (3) reasonable in the sense that it reflected an informed and good faith effort by the insured to resolve the claim.”
 If the policyholder establishes these foundational facts, then the burden shifts to the insurer.
 To invoke the presumption, the policyholder is not required to have paid the settlement.
 Also, the policyholder is not required to conduct a trial within a trial to establish liability or damages.
 


A trial court ruling approving a settlement as being in good faith pursuant to Code Civ. Proc. § 877.6 does not alone entitle a settling policyholder to a conclusive presumption. “If there has already been a determination of good faith made under section 877.6, then that fact would itself be substantial evidence of reasonableness [of the settlement] and would be sufficient to satisfy the insured’s prima facie burden.”
 Otherwise, “[t]he insured can satisfy its prima facie burden of showing that the settlement was reasonable by presenting the same kind of evidence which would support a determination of good faith under section 877.6.”


“We agree with Pruyn. By presenting prima facie evidence that it reasonably settled, the insured may obtain the benefit of a presumption of liability and of its amount. Court approval of the settlement during section 877.6 proceedings would satisfy the insured’s prima facie burden and provide evidentiary value in the ultimate resolution of the bona fides of the settlement. Where the insurer wrongfully abandoned the insured, the evidentiary presumption in favor of the settlement would shift the burden of proof to the insurer. [Precedence does] not directly license other litigants to use section 877.6 proceedings offensively to force insurers to participate in section 877.6 hearings and to bind them to determinations of good faith made in those hearings.”

PRESUMPTION OF REASONABLENESS OF COSTS OF DEFENSE

When “the insurer has breached its duty to defend, it is the insured that must carry the burden of proof on the existence and amount of [defense costs], which are then presumed to be reasonable and necessary as defense costs, and it is the insurer that must carry the burden of proof that they are in fact unreasonable or unnecessary.”

PRACTICE POINTERS

1. When a liability insurer is faithfully providing a defense to its policyholder, the plaintiff and the policyholder should not negotiate a settlement without the insurer’s approval. Such a settlement will likely violate language of the policy, exonerating the insurer of liability.


2. When a liability insurer has refused to defend, the plaintiff and the abandoned policyholder may negotiate a settlement without the insurer’s approval. 


3. The terms of such a settlement should include an independent adjudication of the issues of the policyholder’s liability and the amount of the plaintiff’s damages. The policyholder should raise valid defenses in the adjudication.
 Such an adjudication will likely satisfy due process concerns and should be entitled to a conclusive presumption. The settlement should be approved pursuant to Code Civ. Proc. § 877.6. The adjudication may take any of several forms: 1) a jury trial; 2) a bench trial before a sitting judge; 3) a general reference by the judge to an impartial referee; 4) an arbitration. So as to avoid the appearance of fraud or collusion, such an adjudication should be reported, the insurer should be advised of the procedure selected and invited to participate, and the policyholder should assert valid defenses.


4. The terms of a bilateral settlement without an adjudication should be negotiated very carefully. Because such a settlement earns only a rebuttable presumption, the insurer will be free to attack the settlement as collusive. To minimize the appearance and reality of a collusive settlement the record should be clear that: 1) truthful evidence supports the policyholder’s liability for insured wrongful conduct; 2) truthful evidence supports the amount of the plaintiff’s damages; 3) the settling parties treated the insurer fairly throughout, including keeping the insurer informed and inviting the insurer to participate; 4) no legitimate defense should be neglected; 5) the settlement should be supervised by a retired judge with impeccable credentials; 6) the settlement should be approved pursuant to Code Civ. Proc. § 877.6; and 7) if the plaintiff intends to file under the direct action statute, a judgment should be entered.


5. A policyholder with uncertain liability insurance coverage who anticipates settlement should not assert a sham defense
 nor verify discovery denying liability, which liability must be confessed in a later coverage dispute. 


6. No California reported opinions test how severe the insurer’s failure to defend must be. When an insurer agrees to defend but then fails to promptly
 and adequately fund
 the defense, the insurer may or may not be in default of its duty to defend, impacting the policyholder’s freedom to settle.

� See, Control of Settlement - MoL


� “A presumption is an assumption of fact that the law requires to be made from another fact or group of facts found or otherwise established in the action. A presumption is not evidence.” (Evid. Code § 600(a); City & County of San Francisco v. Givens (2000) 85 Cal.App.4th 51, 55.) “A presumption is either conclusive or rebuttable.” (Evid. Code § 601.)


� “[I]t will always be the insurer’s option to raise an issue as to the insured’s liability.” (Pruyn v. Agricultural Ins. Co. (1995) 36 Cal.App.4th 500, 521 (“Pruyn”).)


� “[T]he law is well settled that, where one is bound either by law or agreement to protect another from liability, he is bound by the result of a litigation to which such other is a party, provided he had notice of the suit and an opportunity to control and manage it.” (Kershaw v. Maryland Casualty Co. (1959) 172 Cal.App.2d 248, 257.) 


� See, Collusion: A Limited Defense - MoL


� “Indemnity is a contract by which one engages to save another from a legal consequence of the conduct of one of the parties, or of some other person.” (Civ. Code § 2772.)


� “[A] party has the burden of proof as to each fact the existence of which is essential to the claim for relief that he is asserting.” (Evid. Code § 500 (ellipses omitted).)


� A standard CGL liability policy provides: “We will pay those sums that the insured becomes legally obligated to pay as damages.” (Emphasis added.)


� “Upon an indemnity against liability . . . the person indemnified is entitled to recover upon becoming liable.” (Civ. Code § 2778(1).)


� See, Future Flip - PP


� Hamilton v. Maryland Cas. Co. (2002) 27 Cal.4th 718, 722 (Hamilton) (emphasis added); see, also Reichert v. General Ins. Co. (1968) 68 Cal. 2d 822, 830.


� Hamilton, supra, 27 Cal.4th at 726; see, also Reichert v. General Ins. Co. (1968) 68 Cal. 2d 822, 830.


� Hamilton, supra, 27 Cal.4th at 733-34.


� Id. at 722.


� Civ. Code § 2778(5).


� Pruyn, supra, 36 Cal.App.4th at 515.


� A judgment creditor may sue the insurer directly. “[W]henever judgment is secured against the insured . . . based upon bodily injury, death, or property damage, then an action may be brought against the insurer on the policy and subject to its terms and limitations, by such judgment creditor to recover on the judgment.” (Ins. Code § 11580.)


� Pruyn, supra, 36 Cal.App.4th at 530; See also, Pacific Estates, Inc. v. Superior Court (1993) 13 Cal.App.4th 1561, 1570.


� “[P]resumptions declared by law to be conclusive, are conclusive presumptions.” (Evid. Code § 620.) A conclusive presumption is not really a rule of evidence, but is instead a rule of substantive law based upon an overriding social policy. (See, Brian C. v. Ginger K. (2000) 77 Cal.App.4th 1198, 1203-1204.)


� “Collusion has been . . . defined as ‘a secret arrangement between two or more persons, whose interests are apparently conflicting, to make use of the forms and proceedings of law in order to defraud a third person, or to obtain that which justice would not give them, by deceiving a court or its officers.’” (emphasis added.) (Hone v. Climatrol Industries, Inc. (1976) 59 Cal.App.3d 513, 522, fn. 4; Span, Inc. v. Associated Internat. Ins. Co. (1991) 227 Cal. App. 3d 463, 484.) 


� “If the person indemnifying . . . has not reasonable notice of the action or proceeding against the person indemnified, or is not allowed to control its defense, judgment against the latter is only presumptive evidence against the former.” (Civ. Code § 2778(6).)


� On a motion for summary adjudication, “when the evidence . . . does not permit the court to eliminate the possibility that the insured’s conduct falls within the coverage of the policy, ‘the duty to defend is then established.’ . . . [T]o escape the defense duty altogether, [the insurer] must present . . . evidence that the underlying claim cannot come within the policy coverage by virtue of the scope of the insuring clause or the breadth of an exclusion.” (Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 301.)


� Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624, 631 (“Lamb”).


� See, Elusive Definition of Collusion - MoL


� Civ. Code § 2778(7).


� Isaacson v. California Ins. Guarantee Assn. (1988) 44 Cal.3d 775, 


� “The settlement, or a judgment rendered upon a stipulation of such a settlement, becomes presumptive evidence only of the liability of the insured and the amount thereof, which presumption is subject to being overcome by proof on the part of the insurer.” (Lamb, supra, 3 Cal.App.2d at 631-632.)


� See, Xebec Development Partners, Ltd. v. National Union Fire Ins. Co. (1993) 12 Cal.App.4th 501, 549; Pruyn, supra, 36 Cal.App.4th at 530.


� See Control of Settlement - MoL


� Lamb, supra, 3 Cal.App.2d at 631-632; Pruyn, supra, 36 Cal.App.4th at 509.


� Pruyn, supra, 36 Cal.App.4th at 527-528.


� “Burden of proof” means the burden of persuasion on an issue. It is the party’s obligation “to establish by evidence a requisite degree of belief concerning a fact in the mind of the trier of fact.” (Evid. Code § 115.)


� Pruyn, supra, 36 Cal.App.4th at 529.


� Id. at 528.


� “The effect of a presumption affecting the burden of proof is to impose upon the party against whom it operates the burden of proof as to the nonexistence of the presumed fact.” (Evid. Code § 606.) Contrary evidence does not destroy the presumption. Instead, the trier of fact must decide whether the presumption has been overcome by contrary evidence. (See, Haycock v. Hughes Aircraft Co. (1994) 22 Cal.App.4th 1473, 1491.)


� Pruyn, supra, 36 Cal.App.4th at 520, fn.20. “[W]e see [no] reason why the . . . presumptive evidence rule must necessarily depend upon such payment or contribution.”


� “We . . . conclude the insured is not required . . . to conduct a ‘trial [of the underlying case] within a trial,’ in order to recover . . . from the insurer who wrongfully refused to defend.” (Amato v. Mercury Casualty Co. (1997) 53 Cal.App.4th 825, 829.)


� Pruyn, supra, 36 Cal.App.4th at 529.


� Id. at 528.


� Hartford Acc. & Indemn. Co. v. Superior Court (Whitecliff) (1995) 37 Cal.App.4th 1174, 1184.


� Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 64.


� Civ. Code § 2778(7).


� “Of course, as stated some years ago by Judge Cardozo, a cooperation clause may not be expanded to require the assured ‘to combine with the insurer to present a sham defense.’” (Valladao v. Fireman’s Fund Indem. Co. (1939) 13 Cal.2d 322, 329.)


� See, How Often Must an Insurer Pay Independent Counsel? - MoL


� See, How Much Must an Insurer Pay Independent Counsel? - MoL
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