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SUMMARY OF RULE 3-310

INTRODUCTION

Rules of Professional Conduct, Rule 3-310 imposes on California lawyers ethical obligations to analyze potential conflicts of interest, make written disclosure to dual clients, and obtain their informed written consent, a violation of which rule may have disciplinary, malpractice, and financial consequences.

DUTY TO ANALYZE POTENTIAL CONFLICTS OF INTEREST

A lawyer may not start work without analyzing
 and “informing the client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to the client.”


“[W]hen coverage is disputed, the interests of the insured and the insurer are always divergent. [L]awyers hired by the insurer [have] an obligation to explain to the insured the full implications of joint representation in situations where the insurer has reserved its rights to deny coverage.”
 “There is no talismanic rule that allows a facile determination of whether a disqualifying conflict of interest exists”,
 but the lawyer should analyze the claims asserted, the insurer’s coverage defenses, disputed factual issues, and available evidence.
 “[T]raditional obligations of an attorney are in no way abridged by the fact that an insurer employs him to represent an insured. [T]he attorney owes the ‘highest duty’ to enable the parties to make a fully informed decision regarding the subject matter of litigation, including the areas of potential conflict and the possibility and desirability of seeking independent legal advice.”

DUTY OF WRITTEN DISCLOSURE

A lawyer “shall not accept or continue representation of a client without providing written disclosure to the client where [the lawyer] has a legal, business, [or] financial relationship with another entity [that] would be affected substantially by resolution of the matter.”


Lawyers’ duty of full disclosure
 includes “the obligation to render a full and fair disclosure to the [client] of all facts which materially affect his rights and interests.”
 “Adequate communication with clients is an integral part of competent professional performance as an attorney.”
 The duty may require the lawyer to disclose one’s own malpractice.
 “[N]on-disclosure itself is a ‘fraud.”’

DUTY TO OBTAIN INFORMED WRITTEN CONSENT

A lawyer “shall not, without the informed written consent of each client: (1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict; or actually conflict.”
 Unlike subsection (B) requiring written disclosure, subsection (C) requires consent of entities that qualify as a “client” of the lawyer. While the existence of an attorney client relationship
 is normally a question of fact,
 “signed defense guidelines, with the negotiated hourly rate, and subsequent correspondence, along with the subsequent dealings between the [dependent counsel and an insurer], reflected an agreement between them and an attorney-client relationship as a matter of law.”
 “[T]he attorney has two clients.”

CONFIDENTIALITY

No lawyer may disclose to the insurer confidential information
 impacting coverage. “A [lawyer] shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment.”
 “The duty of confidentiality of client information involves public policies of paramount importance. The preservation of confidentiality contributes to the trust that is the hallmark of the client-lawyer relationship. [A lawyer] may not reveal or use confidential information, gained through his prior representation of [a client] . . . because it would be contrary to public policy and would undermine the very nature of the attorney client relationship.”

FINANCIAL CONSEQUENCES

A lawyer “shall not accept compensation for representing a [policyholder] from [an insurer] unless [the lawyer] obtains the client’s informed written consent.”
 


While dependent counsel is normally paid by the insurer, not the policyholder, the policyholder may become liable to reimburse the insurer for the fees and costs paid by the insurer to dependent counsel if the insurer reserves its rights to obtain reimbursement.
 Thus, dependent counsel who fail to comply with Rule 3-310(F), may be required to disgorge to the policyholder those expenses that the policyholder must reimburse the insurer.
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