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INTRODUCTION

California law describing a liability insurer’s duty to defend is well developed and substantially settled.
 The nature of the duty to defend arises from the language of a liability policy, many of which use standardized forms.
 The duty to defend arises from contract and statute. The duty to defend is distinct from and broader than the promise to indemnify and arises whenever there is a mere possibility that the insurer may be obligated to indemnify its policyholder.

CONTRACTUAL PROMISE TO DEFEND

A standard CGL policy provides: “We will have the right and the duty to defend the insured against any ‘suit’ seeking those damages.” (Emphasis added.) The phrase “those damages” typically refers to defined terms: “bodily injury”, “property damage”, and/or “personal injury”, “advertising injury”. The word “seeking” clarifies that the duty to defend is triggered by allegations of potentially covered liability. The promise to defend is not affected by whether or not plaintiff wins the suit. However, “[a]n insurer may assume a duty to reimburse for defense costs without assuming a duty to defend.”
 

STATUTORY DUTY TO DEFEND

Insurance is a “contract whereby one undertakes to indemnify another against . . . liability.”
 The meaning of indemnity contracts is illuminated by the Civil Code. “[S]ection 2778, unchanged since 1872, sets forth general rules for the interpretation of indemnity contracts, ‘unless a contrary intention appears.’ If not forbidden by other, more specific, statutes, the obligations set forth in section 2778 thus are deemed included in every indemnity agreement unless the parties indicate otherwise. Several subdivisions of this statute touch specifically on the indemnitor’s obligations with respect to the indemnitee’s defense against third party claims.”


Civil Code §2778 recognizes that a liability insurer must pay for the defense of its policyholder, which the policyholder may control, and that if the insurer fails to do so, it is responsible to pay for a judgment or settlement. “An indemnity against . . . liability . . . embraces the costs of defense against such . . . liability incurred in good faith, and in the exercise of reasonable discretion.
 The [insurer] is bound, on request of the [insured], to defend actions . . . brought against the [insured] in respect to the matters embraced by the indemnity, but the [insured] has the right to conduct such defenses, if he chooses to do so.
 If, after request, the [insurer] neglects to defend the [insured], a recovery against the [insured] suffered by him in good faith, is conclusive in his favor against the [insurer].”
 The Insurance Code is silent regarding the affirmative duty to defend.

THE PROMISE TO DEFEND IS AN IMPORTANT, PRIMARY OBLIGATION

The duty to defend is a primary obligation of a liability insurer.
 “[S]o far as the insured is concerned, the duty to defend may be as important as the duty to indemnify.”
 To satisfy the promise to defend, the insurer must defend immediately and entirely.
 “Implicit in this understanding of the duty to defend [a policyholder] . . . is that the duty arises immediately upon a proper tender of defense by [the policyholder], and thus before the litigation to be defended has determined whether indemnity is actually owed. This duty, as described in the statute, therefore cannot depend on the outcome of that litigation.”


“The insured’s desire to secure the right to call on the insurer’s superior resources for the defense of third party claims is, in all likelihood, typically as significant a motive for the purchase of insurance as is the wish to obtain indemnity for possible liability. As a consequence, California courts have been consistently solicitous of insureds’ expectations on this score.”

TEST IS “POTENTIAL” INDEMNITY COVERAGE

A liability policy typically makes two primary promises: to defend and to indemnify. The coverage provided by the promise to defend is different from the coverage encompassed by the promise to indemnify. “[A] liability insurer owes a broad duty to defend its insured against claims that create a potential for indemnity. [T]he carrier must defend a suit which potentially seeks damages within the coverage of the policy. Implicit in this rule is the principle that the duty to defend is broader than the duty to indemnify; an insurer may owe a duty to defend its insured in an action in which no damages ultimately are awarded.”

COMPARE THE POLICY TO THE COMPLAINT

“The determination whether the insurer owes a duty to defend usually is made in the first instance by comparing the allegations of the complaint with the terms of the policy. Facts extrinsic to the complaint also give rise to a duty to defend when they reveal a possibility that the claim may be covered by the policy. For an insurer, the existence of a duty to defend turns not upon the ultimate adjudication of coverage under its policy of insurance, but upon those facts known by the insurer at the inception of a third party lawsuit. Hence, the duty may exist even where coverage is in doubt and ultimately does not develop.”

EXTRINSIC FACTS ESTABLISH THE DUTY TO DEFEND

“[F]acts known to the insurer and extrinsic to the third party complaint can generate a duty to defend, even though the face of the complaint does not reflect a potential for liability under the policy. This is so because current pleading rules liberally allow amendment; the third party plaintiff cannot be the arbiter of coverage.”

DURATION OF THE DUTY TO DEFEND

“The defense duty is a continuing one, arising on tender of defense and lasting until the underlying lawsuit is concluded, or until it has been shown that there is no potential for coverage.”

ONLY UNDISPUTED FACTS ELIMINATE POTENTIAL COVERAGE

“[W]here extrinsic evidence establishes that the ultimate question of coverage can be determined as a matter of law on undisputed facts, we see no reason to prevent an insurer from seeking summary adjudication that no potential for liability exists and thus that it has no duty to defend. We see the critical distinction as not whether extrinsic evidence may be considered, but whether such evidence presents undisputed facts which conclusively eliminate a potential for liability.”

THE PLAINTIFF’S COMPLAINT MAY BE AMENDED 

TO TRIGGER DUTY TO DEFEND

“[T]he insured is entitled to a defense if the underlying complaint alleges the insured’s liability for damages potentially covered under the policy, or if the complaint might be amended to give rise to a liability that would be covered under the policy.”

DUTY TO DEFEND IS INDEPENDENT OF DUTY TO INDEMNIFY

“[T]he rule [is] that the insurer must defend in some lawsuits where liability under the policy ultimately fails to materialize; this is one reason why it is often said that the duty to defend is broader than the duty to indemnify.”

DOUBT IS RESOLVED FOR DUTY TO DEFEND

“Any doubt as to whether the facts establish the existence of the defense duty must be resolved in the insured’s favor.”
 Significant public policy considerations are served by encouraging “insurers to defend and settle cases for which insurance coverage is uncertain. In so doing, it transfers from the injured party to the insurer the risk that the insured may not be financially able to pay the injured party’s damages.”

NO DUTY TO DEFEND ARISES ONLY IF 

INDEMNITY IS NOT “CONCEIVABLE”

“[T]he insurer need not defend if the third party complaint can by no conceivable theory raise a single issue which could bring it within the policy coverage. The quoted language cannot reasonably be understood to refer to anything beyond a bare potential or possibility of coverage as the trigger of a defense duty.
 California courts have used the terms possibility and potential interchangeably, and we see no difference between them.”


“[T]he insurer’s duty to indemnify the insured for ‘all sums that the insured becomes legally obligated to pay as damages’ is limited to money ordered by a court. . . . [T]he duty does not extend to any expenses required by an administrative agency pursuant to an environmental statute.”

BURDEN OF PROOF



“To prevail [on a motion for summary adjudication], the insured must prove the existence of a potential for coverage, while the insurer must establish the absence of any such potential. In other words, the insured need only show that the underlying claim may fall within policy coverage; the insurer must prove it cannot. Facts merely tending to show that the claim is not covered, or may not be covered, but are insufficient to eliminate the possibility that resultant damages (or the nature of the action) will fall within the scope of coverage, therefore add no weight to the scales. Any seeming disparity in the respective burdens merely reflects the substantive law.”

RISK OF ABUSE DOES NOT EXCUSE DUTY TO DEFEND

“[The insurer] raises the specter of intransigent insureds being empowered to block summary judgment, to which insurers are otherwise entitled, with mere assertions that coverage may exist. The prospect is apparent rather than real. This is because, as in summary judgment proceedings generally, an insured cannot manufacture a dispute on summary judgment, ipse dixit, by refusing to concede the truth of a fact without adducing some evidentiary support for its position.”

NO HINDSIGHT RULE

Liability insurers have a duty to investigate which precludes them from denying a claim without making a thorough investigation.
 “The inquiry narrows to whether an insurance company can, without having all of the facts before it, refuse to defend an insured in a lawsuit brought against the insured. . . . We believe that public policy alone mandates a negative answer to the question; otherwise an insurance carrier could refuse to defend its insured on the slightest provocation and then resort to hindsight for the justification. Furthermore, a contrary holding would force the insured to finance his own investigation and the defense of the lawsuit, and then to seek reimbursement in a second lawsuit against the insurance company. This, in turn, could not only impose an undue financial burden on persons who have purchased insurance protection, but it could deprive them of the expertise and resources available to insurance carriers in making prompt and competent investigations as to the merits of lawsuits filed against their insureds.”
 “We evaluate the reasonableness of the insurer’s actions and decision to deny benefits as of the time they were made rather than with the benefit of hindsight.”

EACH OF MULTIPLE INSURERS MUST DEFEND

“[W]here more than one insurer owes a duty to defend, a defense by one constitutes no excuse of the failure of any other insurer to perform.”
 An insurer may not delay or deny a claim on grounds that responsibility for payment should be assumed by others.

DUTY TO DEFEND MAY CONTINUE AFTER PAYMENT OF POLICY LIMIT

An insurer may not terminate it duty to defend by paying its policy limit which leaves its policyholder still exposed to liability. The insurer’s duty to defend may continue “despite payment of the policy limits or, even in the absence of full payment, despite a legal bar to indemnification. Thus, the absence of an insurer’s potential liability does not necessarily eliminate an insurer’s duty to defend. Rather, the policy must be construed “according to the layman’s reasonable expectations.”

� For example, the Supreme Court concludes that “familiar principles pertain[] to an insurer’s duty of defense.” (Scottsdale Ins. Co. v. MV Transp. (2005) 36 Cal.4th 643, 654 (MV Transp.).)


� The Insurance Services Office (ISO) drafts policy language which a vast majority of insurers use verbatim.


� Save Mart Supermarkets v. Underwriters at Lloyd’s London (ND Cal. 1994) 843 F.Supp. 597, 603 (citations and ellipses omitted.)


� Ins. Code §22.


� Crawford v Weather Shield Mfg., Inc. (2008) 44 Cal. 4th 541, 553 (Crawford).


� Civil Code §2778(3).


� Civil Code §2778(4).


� Civil Code §2778(5).


� Ins. Cd. §533.5 specifies that an insurer had no duty to defend a criminal action.


� Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 268.


� Buss v. Superior Court (1997) 16 Cal.4th 35, 48 (Buss); Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 295-296 (Montrose I); see also, Continental v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 45.


� “To defend meaningfully, the insurer must defend immediately. (Montrose I, supra, 6 Cal.4th at 295.) To defend immediately, it must defend entirely.” (Buss, supra, 16 Cal.4th at 48.)


� Crawford, supra, 44 Cal. 4th at 558.


� Montrose I, supra, 6 Cal.4th at 295-296.


� Montrose I, supra, 6 Cal.4th at 295. (Some text from Montrose in this and following footnotes omits citations, quotation marks and ellipses.) See also, MV Transp., supra, 36 Cal.4th at 654 (“We summarize familiar principles pertaining to an insurer’s duty of defense.”); Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1081 (“It is by now a familiar principle that a liability insurer owes a broad duty to defend its insured against claims that create a potential for indemnity.”)


� Montrose I, supra, 6 Cal.4th at 295.


� Id. at 296.


� Id. at 295.


� Id. at 298-299.


� Id. at 299.


� Ibid.


� Id. at 299-300.


� Blue Ridge Ins. Co. v. Jacobsen (2001) 25 Cal.4th 489, 503.


� An insurer has no duty to defend a criminal action. (Ins. Cd. §533.5.)


� Montrose I, supra, 6 Cal.4th at 300.


� “In this cause, we address the question, also of first impression in this state, whether the insurer’s duty to indemnify the insured for “all sums that the insured becomes legally obligated to pay as damages” is limited to money ordered by a court. We shall answer in the affirmative. We shall go on to conclude that the duty does not extend to any expenses required by an administrative agency pursuant to an environmental statute.” (Lloyd’s of London v. Superior Court (2001) 24 Cal.4th 945.)


� Montrose I, supra, 6 Cal.4th at 300.


� Id. at 300-301.


� See, Article: Duty to Investigate.


� Mullen v. Glens Falls Ins. Co. (1977) 73 Cal.App.3d 163, 173-174.


� Century Surety Co. v. Polisso (2006) 139 Cal.App.4th 922, 949.


� Wint v. Fidelity & Cas. Co. of New York (1973) 9 Cal.3d 257, 263; Safeco Ins. Co. of America v. Parks (2009) 170 Cal.App.4th 992, 1005.


� “No insurer shall delay or deny settlement of a first party claim on the basis that responsibility for payment should be assumed by others.” (Cd. of Regs §2695.7(e).)


� Heredia v. Farmers Ins. Exch. (1991) 228 Cal.App.3d 1345, 1357 (citation omitted.)
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