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INTRODUCTION

“The determination whether the insurer owes a duty to defend usually is made in the first instance by comparing the allegations of the complaint with the terms of the policy.”
 Thus, a plaintiff is empowered to influence whether a liability insurer owes a duty to defend or indemnify its policyholder. A plaintiff may ethically and legally plead into or out of coverage. While there are limits to what a plaintiff may properly plead, “the fundamental interest which the [law] is designed to protect [is] the interest in freedom from unjustifiable and unreasonable litigation.”
 Lawyers may not plead claims that are “totally and completely without merit.” Nonetheless, the courts caution that only claims that they “believe are legally tenable” should be pled. Witnesses may not commit perjury and attorneys may not suborn perjury.

A PLAINTIFF MAY INFLUENCE COVERAGE

“[T]he insured is entitled to a defense if the underlying complaint alleges the insured’s liability for damages potentially covered under the policy, or if the complaint might be amended to give rise to a liability that would be covered under the policy.”
 “[F]acts known to the insurer and extrinsic to the third party complaint can generate a duty to defend, even though the face of the complaint does not reflect a potential for liability under the policy. This is so because current pleading rules liberally allow amendment.”
 “[T]he insurer need not defend if the third party complaint can by no conceivable theory raise a single issue which could bring it within the policy coverage. [A] bare potential or possibility of coverage [is] the trigger of a defense duty.
 “[T]he duty may exist even where coverage is in doubt and ultimately does not develop.”
 “Any doubt as to whether the facts establish the existence of the defense duty must be resolved in the insured’s favor.”
 Significant public policy considerations are served by encouraging “insurers to defend and settle cases for which insurance coverage is uncertain. In so doing, it transfers from the injured party to the insurer the risk that the insured may not be financially able to pay the injured party’s damages.”

A PLAINTIFF’S INFLUENCE ON COVERAGE IS LIMITED

California courts have enunciated that “the third party plaintiff cannot be the arbiter of coverage.”
 The breadth of the duty to defend “is no license to ‘plead around’” bars to coverage. Usually “the court in the third party suit does not adjudicate the issue of coverage. [M]odern procedural rules focus on whether, on a given set of facts, the plaintiff, regardless of the theory, may recover. Thus the question of [coverage] does not normally formulate an issue which is resolved in that litigation.”


However, issues of fact or law that are decided in a liability dispute may also influence the outcome of a coverage dispute by the doctrine of collateral estoppel. “An insurer that has been notified of an action and refuses to defend on the ground that the alleged claim is not within the policy coverage is bound by a judgment in the action as to all material findings of fact essential to the judgment of liability of the insured. The insurer is not bound, however, as to issues not necessarily adjudicated in the prior action and can still present any defenses not inconsistent with the judgment against the insured.”
 “[T]he insured may be collaterally estopped from relitigating any adverse factual findings in the third party action, notwithstanding that any fact found in the insured’s favor could not be used to its advantage.”
 “We reiterate the rule that an insurer that timely and adequately reserves its right to deny coverage and that does not subsequently intentionally waive its reservation of rights is not collaterally estopped by a judgment in favor of a third party against its insured.”

PERMISSIBLE PLEADING IS LIMITED

The right of a plaintiff to plead claims has limits. “In the context of [a] civil suit, it [is a] legally tenable claims for relief that the law seeks to protect.”
 No California reported opinion litigates and holds whether it is proper for a plaintiff to intentionally plead into or out of coverage. Instead, courts tend to decide cases on the law as applied to the facts as they are presented by the litigants. Still, statutes and case law limit the scope of proper pleading.


“Every trial court may order a party, the party’s attorney, or both to pay any reasonable expenses, incurred by another party as a result of bad-faith [filing and service of a complaint] that are [totally and completely without merit].”
 “By presenting to the court a pleading, an attorney is certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances: (1) It is not being presented primarily for an improper purpose. (2) The claims are warranted by existing law or by a nonfrivolous argument for the modification of existing law. (3) The allegations and other factual contentions have evidentiary support.”


An element of malicious prosecution is that “the prior action was brought without probable cause.”
 “[W]hen the facts known by the attorney are not in dispute, the probable cause issue is properly determined by the trial court under an objective standard; it does not include a determination whether the attorney subjectively believed that the prior claim was legally tenable.”
 “[T]he adequacy of an attorney’s research is not relevant to the probable cause determination.”
 “[T]the probable cause element is always properly determined by the court.”


Although an objective standard applies to probable cause, the Court cautioned that “[i]nasmuch as an attorney who does not have a good faith belief in the tenability of an action will normally assume that a court is likely to come to the same conclusion, the [law] will continue to deter attorneys from filing actions which they do not believe are legally tenable.”


“[A]n appeal could properly be found frivolous only if any reasonable attorney would agree that the appeal is totally and completely without merit. [A]ny definition of frivolousness must be read so as to avoid a serious chilling effect on the assertion of litigants’ rights. . . . Counsel and their clients have a right to present issues that are arguably correct, even if it is extremely unlikely that they will win.”

THE LESSON OF HORACE MANN

In J.C. Penney the Supreme Court concluded that “there is no coverage [for child molestation] as a matter of law.”
 Shortly thereafter, in Horace Mann,
 the high Court considered a virtually identical child molestation case, but in which a plaintiff had attempted to “plead around” the bar of J.C. Penney by also alleging certain “parasexual” misconduct. 


The insurer argued that because the policyholder had pled nolo contendere to one count of child molestation that was not covered as a matter of law, the policyholder’s “other alleged misconduct was directly related to the uninsurable molestation [and] therefore [the insurer] has no duty to defend or indemnify [the policyholder] against the other allegations of misconduct. ¶ The flaw in [the insurer]’s reasoning is its unsupported assumption that the other alleged misconduct necessarily was part of the molestation. Indeed, the evidence supported the potential for liability apparent on the face of the complaint and, with it, [the insurer]’s duty to defend.”
 “[W]e cannot say that such conduct does not raise a possibility of a duty to indemnify under the policy of insurance. ¶ If the parties to a declaratory relief action [have a] dispute, then factual issues exist precluding summary judgment in the insurer’s favor. Indeed, the duty to defend is then established.”
 


Notwithstanding the Court’s holding, it cautioned that “[o]ur decision is no license to ‘plead around’ J.C. Penney. We do not sanction relabelling child molestation as negligence in order to secure insurance coverage for the plaintiff’s injuries. ¶ Some may consider the result in this case to be unfortunate. But courts cannot allow legal reasoning to yield to emotionalism when determining the extent of an insurance carrier’s defense duty.”


The lesson of Horace Mann is that California courts will tolerate plaintiffs intentionally pleading into or out of coverage because of a strong public policy that citizens come to court to resolve disputes, subject to the limit that no one should assert claims that are “totally and completely without merit.” But despite this relaxed limit, attorneys should not assert claims that they believe are legally untenable.

PRACTICE POINTER


Plaintiff’s Perspective

A plaintiff’s lawyer may choose to plead into a YES, a NO, or a MAYBE.
 For example, in a fender bender, a strategic choice may arise whether a plaintiff should plead: 1) negligence only (clearly covered); 2) assault and battery only (clearly not covered)
; 3) both (drawing a reservation of rights)
; or 4) seeking punitive damages (with no Cumis conflict
, but claiming clearly non-covered damages.)
 


Pleading into YES is likely to yield an insurer’s concession of full coverage with the benefit of assured collection but the detriment of a potentially vigorous or lengthy defense effort.
 Pleading into NO is likely to yield an insurer’s denial of all coverage with the possible benefit of an underfunded and lackluster defense effort but the possible detriment of a no reliable source of recovery. Pleading into MAYBE is likely to yield an insurer’s reservation of rights with all of its complications. In addition to the variables of a vigorous or lack luster defense effort, the prospects of cooperating with the policyholder
 and receiving an assignment of insurance rights
 from an abused policyholder deserve careful consideration.


Policyholder’s Perspective

The policyholder may seek to urge the plaintiff to plead a NO into MAYBE, or a MAYBE into a YES. If the defendant is impecunious, perhaps the plaintiff can be dissuaded from pursuing any non-covered claims and be persuaded to make a prompt policy limit settlement offer.
 The very existence of a coverage dispute may create incentives for the policyholder to confess covered wrongdoing.
 “The insured, of course, would also seek a verdict holding him not liable but, if found liable, would attempt to obtain a ruling that such liability emanated from . . . conduct within his insurance coverage.”
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