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Attorney-Client Privilege
Introduction

The attorney-client privilege permits clients to talk with a lawyer in confidence. It is established by a statute that requires witnesses to “refuse to disclose . . . a confidential communication between client and lawyer.”
 The purpose of this evidentiary privilege is the preservation of confidentiality between attorney and client. It is all but sacrosanct and is frequently described as being “absolute”. A communication is confidential if the client believes that information will not be disclosed to third persons or will be disclosed to further the client’s interest in the consultation or those to whom disclosure is ‘reasonably necessary’ for transmission of the information or accomplishment of the purpose for which the attorney is consulted.
 Some disclosure to third parties is permitted without waiving the privilege.

Attorney-Client Privilege Is Statutory

Evidence Code § 954 provides in part: “[T]he client . . . has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer if the privilege is claimed by: (a) The holder of the privilege; (b) A person who is authorized to claim the privilege by the holder of the privilege; or (c) The person who was the lawyer at the time of the confidential communication.”


Evidence Code § 952 provides in part: “‘[C]onfidential communication between client and lawyer’ means information transmitted between a client and his or her lawyer in the course of that relationship and in confidence by a means which, so far as the client is aware, discloses the information to no third persons other than those who are present to further the interest of the client in the consultation or those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the lawyer is consulted, and includes a legal opinion formed and the advice given by the lawyer in the course of that relationship.” (Emphasis added).


Evidence Code § 912 provides in part: “[T]he right of any person to claim . . . (lawyer-client privilege) . . . is waived with respect to a communication protected by the privilege if any holder of the privilege, without coercion, has disclosed a significant part of the communication or has consented to disclosure made by anyone.”

The Purpose of the Attorney-Client Privilege

“[T]he fundamental purpose of the attorney-client privilege is the preservation of the confidential relationship between attorney and client [citation], and the primary harm in the discovery of privileged material is the disruption of that relationship.”
 Confidentiality of communications between attorney and client is fundamental to our legal system.
 “[I]t has long been understood that ‘[t]he privilege is given on grounds of public policy in the belief that the benefits derived therefrom justify the risk that unjust decisions may sometimes result from the suppression of relevant evidence.’
 And because the privilege protects a transmission irrespective of its content, there should be no need to examine the content in order to rule on a claim of privilege.”

The Attorney-Client Privilege Is Absolute

The attorney client “privilege is absolute and disclosure may not be ordered, without regard to relevance, necessity or any particular circumstances peculiar to the case.”
 “[T]he attorney-client privilege deserves a particularly high degree of protection in this regard since it is a legislatively created privilege protecting important public policy interests, particularly the confidential relationship of attorney and client and their freedom to discuss matters in confidence.”

The Attorney-Client Privilege Applies to Confidential Communications

A confidential communication is information “which, so far as the client is aware” will not be disclosed to third persons. However, evidence code § 952 expressly recognizes three exceptions so that disclosure is permitted to “third persons . . . [1] who are present to further the interest of the client . . . or [2] those to whom disclosure is reasonably necessary for the transmission of the information or [3] the accomplishment of the purpose for which the lawyer is consulted.”
 “[A]lmost any act, done by the client in the sight of the attorney and during the consultation, may conceivably be done by the client as the subject of a communication, and the only question will be whether, in the circumstances of the case, it was intended to be done as such.”


Revisions to the evidence code “‘will preclude a possible construction of this section that would leave the attorney’s uncommunicated legal opinion - which includes his impressions and conclusions - unprotected by the privilege. Such a construction would virtually destroy the privilege.’
 Thus, legal opinions formed by counsel during representation of the client are protected ‘confidential communication[s],’ even if the opinions have not been transmitted to the client.”

The Scope of the Attorney-Client Privilege

The privilege attaches upon the initial client consultation and continues beyond the end of the attorney-client relationship for so long as a “holder” is in existence.
 “[T]he privilege applies not only to communications made in anticipation of litigation, but also to legal advice when no litigation is threatened.”
 A client is a person who, directly or through an authorized representative, consults a lawyer for the purpose of retaining the lawyer or securing legal services or advice in the lawyer’s professional capacity.
 An insurer that pays attorney fees is not a holder of the attorney-client privilege.
 Protected communications include the attorney’s legal opinion formed and advice given in the course of the attorney-client professional relationship.
 Inquiry into the lawyer’s uncommunicated impressions and conclusions concerning the case is prohibited. To hold otherwise “would virtually destroy the privilege.”

The Client Has the Burden of Proof

The person asserting the privilege has the burden of proof to establish the existence of the privilege.

Waiver of the Attorney-Client Privilege

The attorney-client privilege may be waived by disclosure of “a significant part of the communication or has consented to disclosure made by anyone.”
 “[A] disclosure in confidence of a privileged communication is not a waiver of the privilege ‘when such disclosure is reasonably necessary for the accomplishment of the purpose for which the lawyer . . . was consulted.’”


1.
Significant Part

A “significant part” means disclosure of enough substantive information as to reveal the specific content of the alleged confidential communication.


Examples of waiver: A mother’s testimony that her ingestion of a drug during pregnancy effectively disclosed a ‘significant part’ of her physician-patient communications.
 A client who testified about the existence of letter to an attorney and went into some detail as to its contents waived a privilege.


Examples of no waiver: 


Disclosures that do not reveal the actual content or substance of the communications do not waive a privilege.
 Admitting the existence of a privileged relationship does not disclose a significant part of protected communications.
 Nor does disclosure of the fact that a privileged communication occurred waive a privilege.
 Disclosure of facts that might have been discussed in confidential conversations with their lawyers “is not equivalent to disclosure of the actual content of these attorney-client conversations.”
 A client does not waive the attorney-client privilege simply by disclosing the lawyer’s conclusions without revealing the content of the communications.
 A party’s verification of a pleading on “information and belief” does not waive the attorney-client privilege.


The scope of a waiver may be limited. Disclosure of a significant part of a privileged communication waives the privilege only with respect to that communication. Other privileged communications in the same relationship are unaffected even if they relate to the same subject matter.


2.
Coercion

“Evidence of . . . disclosure of privileged information is inadmissible . . . if: . . . (1) A person . . . claimed [the privilege] but nevertheless disclosure erroneously was required to be made; or (2) The presiding officer did not exclude the privileged information. . . . If a person . . . [claimed the privilege], but nevertheless disclosure erroneously was required by the presiding officer to be made, neither the failure to refuse to disclose nor the failure to seek review of the order of the presiding officer requiring disclosure indicates consent to the disclosure or constitutes a waiver and, under these circumstances, the disclosure is one made under coercion.”


3.
Cooperation With Co-Parties

Disclosure of a confidential communication through cooperation with coparties in a lawsuit does not necessarily waive the privilege.
 In such event, no waiver occurs by a mutual disclosure of client confidences that is “reasonably necessary” to accomplish that purpose.
 “The Supreme Court has recognized that it is an ‘everyday reality that attorneys, working together and practicing law in a professional association, share each other’s, and their clients’, confidential information.’”
 “Such sharing cannot abrogate the privilege protecting an attorney’s legal opinions.”
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